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Substantive Due Process and Privacy Rights
Q1. In Loving, what did the Virginia high court say about “the continents”?
The Virginia high court held section 259 of the Virginia Code that prohibited marriages between persons solely based on racial classifications by stating that “Almighty God created the races white, black, yellow, Malay and red, and he placed them on separate continents. And, but for the interference with his arrangement, there would be no cause for such marriage. The fact that he separated the races shows that he did not intend for the races to mix.” This meant that people from different continents in the world were prohibited from marrying and their marriage was not recognized.
Q2. How does the Loving case involve substantive due process?
Chief Justice Earl Warren agreed that the state of Virginia, in the Loving vs. Virginia 1967, violated the due process clause of the fourteenth amendment. By Virginia law prohibiting the Loving from marrying, it constituted a violation of their liberty and personal right to marry whoever they chose and therefore violated the Equal Protection and Due Process Clauses of the Fourteenth Amendment (BlackPast, 2020). The court stated that “The Fourteenth Amendment requires that the freedom of choice to marry not be restricted by invidious racial discriminations”.
Q3. What role did the Loving decision play in Obergefell?
In Obergefell vs. Hodges 2015, the petitioners who were same-sex couples filed suits claiming that respondent state officials violated the Fourteenth Amendment by denying them the right to marry or having their marriages recognized. Each District Court ruled in petitioners’ favor, but the Sixth Circuit consolidated the cases and reversed the ruling. It indicated that states should license a marriage between two people and it should be fully recognized. The Loving vs. Virginia 1967 case was used to build on this case since the former held that individuals have the liberty and personal right to marry whoever they chose.
Q4. What was the substantive due process right involved in Lawrence v Texas?
In Lawrence v. Texas (2003), the Supreme Court ruled that state laws banning private homosexual activity, sodomy, and oral sex between consenting adults are unconstitutional and amounted to a violation of the right to privacy.
Q5. The right to die consists of (a) Right to refuse medical treatment and (b) Right to assisted suicide. Should either or both of these be a substantive due process right? Why or why not?
The right to refuse medical treatment involves a right to privacy while being assisted in suicide is a violation of the victim’s right to life. As such the right to refuse medical treatment is a substantive due process right and not the latter.
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